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|. Effective Dates of Limits and Standards in this Outline.

A. The present work incorporates limits / standards published in the Virginia Department of Social
Services Policy Transmittal #DMAS-22 (January 1, 2022),°> amending the Virginia Medicaid

1 DMAS-22 (Effective1-1-2022) is posted here and should be reviewed to assure its content is incorporated in the
assimilated Medicaid Manual.

2 0On March 16, 2022, the writer completed this edition of papers presented over the past 30 years or so at various Virginia
Law Foundation, Virginia Bar Association, and other academic symposia. As in recent years past, Medicaid Manual
hyperlinks directly to the writer’s Virginia Medicaid Manual assimilation. The writer assimilated the Manual on
Valentine’s Day, 2022. It is current through the then most recently published Medicaid Manual and transmittal updates
reported at the DMAS site address (presently https://www.dmas.virginia.gov/for-applicants/eligibility-guidance/eligibility-
manual/ ).

3 The writer gratefully acknowledges the observations and corrections of friends and colleagues at ThompsonMcMullan,
P.C., the Virginia Academy of Elder Law Attorneys, the Special Needs Alliance, and mostly, Mrs. Majette. Errors are the
writer’s; kudos and boundless appreciation belong to them for tolerance and corrections. And especially to Mrs. Majette,
upon whom the writer has been inflicted for more than 47 years.

4 Dates and date specific data are highlighted as an aid to the reader. These data change throughout the year. Reader, be
diligent in assuring data accuracy at the time of use.

5 At publication, Draft Transmittal # DMAS-23, to be effective April 1, 2022, is posted but has not been fully incorporated
in the Va. Medicaid Manual nor extensively reviewed and included in the present work. References in the writer’s
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Manual, effective for January 1, 2022. The SSI amounts, ABD deeming standard amount,
ABD student child earned income exclusion, CBC personal maintenance allowance, spousal
resource standard, spousal resource maximum, maximum monthly maintenance needs
allowance, Medicare premiums, etc., for 2022 included through this outline are effective
January 1, 2022 unless otherwise noted. When not provided in the Virginia Medicaid Manual,
they were gathered from reliable sources.®

B. The Income Limits for aged, blind and disabled persons as of the date of this work are stated at
Medicaid Manual 8§ M 0810.002. It is most easily accessed at the writers compiled (or
“stitched””) Medicaid Manual.’

C. FAMIS income limits are most easily accessed through the FAMIS Cover Virginia link
(https://www.coverva.org/famis/).

D. Social Security Administration Supplemental Security Income (SSI) for 2022.2

E. Just a few words about the Gift of the MAGI.

1. Medicaid expansion benefits, a powerful blessing to many in the time of COVID, are
available to Virginia.

2. MAGI is the technical name of the program, effective January, 2019.°

3. ltis available to persons who are between the ages of 19 and 65, not eligible to receive
Medicare, whose income is no more than 133% of the FPL plus a 5% income disregard, and
who are not eligible in a Medicaid mandatory covered group or covered by the Breast And
Cervical Cancer Prevention And Treatment Act.

“stitched” Medicaid Manual to Adobe page numbers 1745 and following are to this transmittal.

6 Medicare Advocacy's Medicare Summaries; CMS' Medicare & You; CMS' Federal-Policy-Guidance; SSI and Spousal
Impoverishment Standards described in the CMS letter and linked table. The table is reproduced as Exhibit A of this
outline. It contains the SSI and Medicaid “community spouse” (explained below) allowances effective until the first day of
January or the first day of July following the date of this outline.

" Virginia publishes its Manual in separate chapters. Whatever else its merits, this makes it difficult to search the entire
Medicaid policy for a topic. To facilitate global searches the writer’s current assimilated Medicaid Manual is here and can
be accessed here ( http://majette.net/professional-links/medicaid-and-auxiliary-grant-resources-4). The instant work is
intended to be maintained at http://majette.net/outlines, accessible by clicking the sardine can above. Images are
hyperlinked to various resources. Caveat: click on images with the reader’s speakers at moderate levels.

8 The present Supplemental Security Income (SSI) income level (payment amount) is $841 for an individual and $1,261 for
a married couple. See Exhibit A to this work.

9 Va. Medicaid Manual M 330.250.
10 Transmittal 23 Draft (4-1-22) income limits.
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4. There is no general resource test, but the home equity limitations and transfer of assets tests
apply.t

I1. The Six Medicaid Tests For An Institutionalized Spouse Of A Non Institutionalized Spouse.

A. Your Papers, Please: Citizenship and Identity Credentials for Non-Medicare / SSI enrollees.

1. Individuals presently entitled to or enrolled in Medicare, individuals receiving Social
Security benefits on the basis of a disability and SSI recipients currently entitled to SSI
payments are exempt from the citizenship requirement.?

2. For nonexempt individuals, “Improved Enforcement of Documentation Requirements,”
requires submission of documentary proof of citizenship and identity with a Medicaid
application.t

3. Virginia Medicaid policy accordingly requires proof of identity and citizenship for new
applications and re-certifications for non-exempt individuals.!*

a. When a Medicaid application includes an unsupported allegation of citizenship, the
Virginia Department of Medical Assistance Services must extend a “reasonable
opportunity” to provide the documentation.®®

i. Upon application, if an individual meets all other Medicaid eligibility requirements
and declares that he is a citizen, the individual is to be enrolled, giving him the
reasonable opportunity period to provide citizenship and identity verification.

ii. The individual remains eligible for Medicaid during the reasonable opportunity
period.

1 “Although no resource test is applicable for MAGI Adults coverage, the worker must evaluate certain resources for any
individuals seeking Medicaid payment for LTSS. These include asset transfers, trusts, annuities, and the home equity limit.
See M1410.050.” Emphasis in original. Op. Cit.

12 "Individuals entitled to or enrolled in Medicare, individuals receiving Social Security benefits on the basis of a disability
and SSI recipients currently entitled to SSI payments. Former SSI recipients are not included in the exemption. The local
department of social services (LDSS) must have verification from the Social Security Administration (such as a SVES
response) of an individual’s Medicare enrollment, benefits entitlement or current SSI recipient status." Va. Medicaid
Manual § M 0220.100 C 2. The exemption also applies to foster care children and those born to Medicaid eligible mothers.

13 The provision amends 42 U.S.C. 1396h.
14\v/a. Medicaid Manual § M 0220.100 C 1.
15vVa. Medicaid Manual § M 0220.100 C 4.
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iii. The reasonable opportunity period extends from the date of application to the one
year annual review.®

4. Sources of proof of citizenship and identity are set out in various parts of the Virginia
Medicaid Manual with links to forms, etc.!’

B. Age or Disability.

1. Except for MAGI eligible persons in long term care (about 37%),8 the applicant must be
65 or, if younger, disabled for purposes of the Social Security Administration.*®

C. Prescreening: Activities of Daily Living / U.A.1.%°, 8M?11420.100

1. Prescreening is required for persons entering long term care, PACE, or community based
care, except, inter alia, for persons in long term care for at least 30 days at the time of
application for Medicaid , or who have received Medicaid LTC in one or more of the
preceding 12 months and LTC was terminated for a reason other than no longer meeting the
level of care.??

%1d., C 4.

17'Va. Medicaid Manual § M 0220, Appendices 6 and 7.

18 «“Most but not all persons in need of long-term care are elderly. Approximately 63% are persons aged 65 and older (6.3
million); the remaining 37% are 64 years of age and younger (3.7 miIIion).”

19 Va. Medicaid Manual § M 0310.002.

20 Virginia's Uniform Assessment Instrument (U.A.1.), the Manual for its use, and related forms search page are located at
this link, http://majette.net/assessment-instruments.

2L All cites to “§M” or “§S” are current citations to the Va. Medicaid Manual, accessed as noted above, via
http://majette.net, and directly at the official Virginia site.

22 \/a. Medicaid Manual § M_1420.400 (B). “Screening for LTSS is NOT required “when_the individual is a resident in a
nursing facility at the time of application and a screening for LTSS was completed prior to the nursing facility admission;
the individual is a resident in a nursing facility at the time of application and was a private pay resident at the time of
nursing facility admission; the individual is a resident in a nursing facility at the time of application and was admitted to
the nursing facility prior to July 1, 2019; the individual received Medicaid LTSS in one or more of the preceding 12
months and LTSS was terminated for a reason other than no longer meeting the level of care; the individual enters a nursing
facility directly from the CCC Plus Waiver or PACE and an LTSS screening was completed prior to the CCC Plus Waiver
or PACE services starting; the individual leaves a nursing facility and begins receiving CCC Plus Waiver services or enters
PACE and an LTSS screening was completed prior to the nursing facility admission or at the point of a change in nursing
facility level of care or care status. For example, the individual did not receive a Medicaid LTSS Screening prior to nursing
facility admission but wishes to leave the nursing facility and receives an LTSS Screening while in the nursing facility in
order to be discharged to HCBS; the individual resides out of state (either in a community or nursing facility setting) and
seeks direct admission to a nursing facility; the individual is an inpatient at an in state owned/operated facility licensed by
DBHDS, in-state or out of state Veterans hospital or in-state or out of state military hospital and seeks direct admission to a
nursing facility; the individual will not become financially eligible within six months of admission; the individual is no
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2. The prescreening assesses the institutionalized spouse’s ability to perform activities of daily
living by reference to a standardized testing survey, the Uniform Assessment Instrument.

3.

5.

There is a special and separate “Waiver Management System (WaMS) Screen Print for
Community Living Waiver, Building Independence Waiver, and Family and Individual
Supports Waiver Authorizations” to screen for these programs.?

Screening is generally performed by DMAS authorized local teams or by staff at the acute
care facility from which an admission is being made.?*

a.

d.

Patients placed directly from acute care hospitals are usually screened by hospital
screening teams. Generally, hospitals contract with DMAS to establish pre-admission
screening committees to perform the screening process internally.

A state level committee is used for patients being discharged from State Department of
Mental Health, Mental Retardation and Substance Abuse Services (DMHMRSAS)
institutions for the treatment of mental illness, and mental retardation.

Patients in a Veterans Administration Medical Center (VAMC) who are applying to
enter a nursing facility are assessed by VAMC staff. VAMC discharge planning staff
use their own Veterans' Administration assessment form, which serves as the pre-
admission screening certification.

Different screening teams may be required for various waiver programs.?

The screening criteria are ongoing, and DMAS can rescind certification while the recipient
remains in the nursing home.?

The “Medicaid Funded Long Term Care Authorization Form?” and various waivers are
published in the Medicaid Manual.?®

D. Monthly Income.

longer in need of LTSS and is requesting assistance for a prior period of long term care; the individual is being enrolled in
Medicaid hospice services or home health services.” Emphasis in original.

23 Va. Medicaid Manual § M 1420, Appendix 2. Note the person’s (mis-spelled) name, establishing that somebody at
DMAS has a remarkable sense of humor and shares with the writer a warm for the Fleischer Brothers.

24 \/a. Medicaid Manual §M 1420.200 B.

% \a. Medicaid Manual §M 1420.400 D 2. “For an individual in a nursing facility who no longer meets the level of care
but continues to reside in the facility, continue to use the eligibility rules for institutional individuals even though the
individual no longer meets the level of care criteria. If the individual is eligible for Medicaid, Medicaid will not make a
payment to the facility for LTSS.”

2 Va. Medicaid Manual § M 1420, Appendix 1.
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1. Unmarried Institutionalized Applicants / Recipients.

a.  When income of applicant / recipient under $2,323 (in 2022),2° automatic income
eligibility.*

b. When Income of applicant / recipient exceeds 300% of the SSI income level, income
eligibility depends upon the specific facility Medicaid rate:3!

1. Spenddown Liability Less Than or Equal to Facility Medicaid Rate If the
spenddown liability is less than or equal to the facility’s Medicaid rate,
determine spenddown eligibility by projecting facility costs at the Medicaid rate
for the month. Spenddown balance after deducting projected costs at the
Medicaid rate should be zero or less. The patient is eligible as MN for the whole
month.

2. Spenddown Liability More Than Facility Medicaid Rate When the
spenddown liability is more than the facility Medicaid rate, determine
spenddown eligibility AFTER the month has passed, on a daily basis (do not
project expenses) by chronologically deducting old bills and carry-over
expenses, then deducting the facility daily cost at the private daily rate and
other medical expenses as they were incurred. If the spenddown is met on any
date within the month, the patient is eligible effective the first day of the month
in which the spenddown was met. Eligibility ends the last day of the month.
Each month must be evaluated separately. These patients will always be enrolled
after the month being evaluated has passed.

2. Married Applicants / Recipients.®?
a. ONLY income of institutionalized adult is counted.%?

b. When an institutionalized person is married to a spouse who is not institutionalized, the
institutionalized spouse is an “institutionalized spouse” (the “IS”) under special rules.

2 \/a. Medicaid Manual §M 0810.002 A 3.

30 The figure is 300% of the present SSI level for one person. Such persons categorically meet the test for long term care if
they also meet the other Medicaid tests. Va. Medicaid Manual 8M 1460.200 A 1 b; 1460.400 D 3.

31 Va. Medicaid Manual § M 0810.002 (generally); M1460.410 C. 4 (for facility resident), C. 5 for CBC waiver service
costs. There are different rules for a facility resident / CBC recipient who is married to a spouse who is neither, see Va.
Medicaid Manual § M 1480.300.

32 VVa. Medicaid Manual § M 1480.300, Income Eligibility Of Institutionalized Spouse.

33 “Do not deem a community spouse's income available to an institutionalized spouse for purposes of determining the
institutionalized spouse's Medicaid eligibility for any month of institutionalization (including partial months). For the
month of entry into institutionalization and subsequent months, only the institutionalized individual's income is counted for
eligibility and patient pay purposes.” Va. Medicaid Manual § M 1480.300 B 3, Income Deeming.
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c. The non-institutionalized spouse is referred to as the community spouse (the “CS”).
d. The income of the CS is not considered in determining Medicaid eligibility for the 1S.

e. After eligibility of the institutionalized spouse is conferred, income of the IS may be
paid to the CS under the rules below.

3. Income of IS under 300% of SSI,3* automatic eligibility; otherwise, daily, retroactive
counting may be required.®

4. Supplementing CS Income: The "Minimum Monthly Maintenance Needs Allowance”
(MMNA)®

a. “Standard” (minimum: $2,177.50°" until the first day of July following the date of this
work.

b. Maximum MMNA (including a Monthly Excess Shelter Allowance): $3,435.00 until
the first day of January following the date of this work.

The Excess Shelter Standard (or Allowance) is intended to assist a community spouse
with qualified housing / utility costs exceeding the "shelter standard,” which Congress
set at 30% of the community spouse's income allowance.®® The excess shelter
allowance is calculated by subtracting the shelter standard ($653.25% until the first day
of July following the date of this work) from the sum of these expenses: CS monthly
mortgage (PITI) or rent, homeowner association dues, homeowner insurance, and a
utility allowance ($322.00 or, with more than 3 in the household, $402.00).4

The remainder is added to the MMNA. The total monthly allowance for the CS is
capped at the Maximum Excess Shelter Allowance.

34$2,349 (in 2022). Va. Medicaid Manual § M 0810.002, see supra.

% Va. Medicaid Manual § M 0810.002; Va. Medicaid Manual § M 1480.310 (F).
% \a. Medicaid Manual § M 1480.410.

371d.

38 Medicaid Manual § M 1480.010 (B)(10).

39 1d. The standard is 30% of the Monthly Maintenance Needs Allowance. The shelter standard is set at Va. Medicaid
Manual 8M 1480.410.

40 The higher utility allowance applies to households in which more than three persons reside. Va. Medicaid Manual §M
1480.410.

Copyright, 2022. R. Shawn Majette. All rights reserved.
Virginia Medicaid Planning Highlights
Through #DMAS 22 (1-1-022)
Page 7 of 44

LS: 3/17/2022 8:38 AM



https://youtu.be/Ab61sB462UY
https://majette.net/wp-content/uploads/2022/02/MedMan2-14-2022_Stitch.pdf#page=650
https://majette.net/wp-content/uploads/2022/02/MedMan2-14-2022_Stitch.pdf#page=1561
https://majette.net/wp-content/uploads/2022/02/MedMan2-14-2022_Stitch.pdf#page=1581
https://majette.net/wp-content/uploads/2022/02/MedMan2-14-2022_Stitch.pdf#page=1521
https://majette.net/wp-content/uploads/2022/02/MedMan2-14-2022_Stitch.pdf#page=1581
https://majette.net/wp-content/uploads/2022/02/MedMan2-14-2022_Stitch.pdf#page=1581

162
163
164

165
166
167

168
169
170
171
172

173
174

Wednesday, March 16, 2022

c. Dependent Family Member*! Allowance. The allowance is calculated by reference to
the minimum monthly maintenance needs standard allowance as follows: the community
spouse MMNA — the dependent family member’s income divided by 3.4

1. The income allowance available as a patient-pay deduction to the institutionalized spouse
may be increased by a hearing officer upon a showing that “exceptional circumstances
resulting in extreme financial duress” require the increase.*

2. For post-eligibility support supplements, the CS may secure a court order for support using
familiar domestic relations law, but only after having exhausted the Medicaid
administrative process.** The Commonwealth’s domestic relations support law does not
require any showing of “extreme financial duress” in determining the support needs of the
CS.%®

E. Resources: Exempt and Countable.

Aa dependent family member is “a parent, minor child, dependent child, or dependent sibling (including half-
brothers/sisters and adopted siblings) of either member of a couple who resides with the community spouse and who may
be claimed as a dependent by either member of the couple for tax purposes under the Internal Revenue Code. Tax
dependency is verified by a verbal or a written statement of either spouse.” Medicaid Manual § M 1480.010 B 8.

42 \Va. Medicaid Manual § M 1480.010 A 11. The example reflects the MMNA in 1999; substitute the current minimum
monthly maintenance needs standard from Va. Medicaid Manual 8 M 1480.410, supra.

43 Va. Medicaid Manual §M 1480.430 D 3. Cf. Urrutia v. Daines, 2011 NY Slip Op 9137; 2011 N.Y. App. Div. LEXIS
8961 (Sup.Ct., December 13, 2011)("significant financial distress” from "exceptional circumstances"” not demonstrated
within meaning of 42 USC § 1396r-5[e][2][B], citing, inter alia, Gomprecht v. Gomprecht, 86 NY2d 47, 52, 652 N.E.2d
936, 629 N.Y.S.2d 190).

44 “The Eligibility Worker [EW] has no flexibility to calculate a minimum monthly maintenance needs allowance greater
than the one calculated using the steps listed above. If the individual states there is a need for a greater amount, he has the
right to file an appeal using the procedures in chapter M16. A Hearing Officer may increase the community spouse income
allowance if it is determined that exceptional circumstances resulting in extreme financial duress exist. If the individual
disagrees with the outcome of the appeal, he may then appeal the decision through his local circuit court. The EW cannot
accept a court order for a greater community spouse allowance unless the individual has exhausted the Medicaid
administrative appeals process.” Va. Medicaid Manual §M 1480.430 D. 3, emphasis supplied by writer. The writer knows
of no authority to support the quoted limitation, which imposes a significant burden upon the institutionalized spouse to
obtain support: an unsuccessful administrative appeal through the circuit court level.

45Va. Code § 16.1-241 (L). See Va. CLE publication, Virginia Family Law - A Systematic Approach, Balnave, §6.2
(footnote .2). Venue in the Juvenile and Domestic Relations District Court is where either party resides or the defendant is
present. Va. Code 8 16.1-243 (A)(2) and Rule 8.3(C), Rules of the Virginia Supreme Court, Part Eight, Juvenile and
Domestic Relations District Courts. Form DC-610, http://www.vbgov.com/government/departments/courts/juvenile-
domestic-relations-court/Documents/court-forms/dc-610-inst.pdf. Local rules of court should be consulted (available sites
for Juvenile and Domestic Relations District Courts with forms and local rule information, see
http://www.courts.state.va.us/courts/jdr/home.html). See statutory references, IV., infra, to binding effect of post-nuptial
settlement agreements in establishing support, Title 20, Chapter 8, Code of Virginia, and especially Virginia Code § 20-
155, Marital agreements.
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1. Exempt and countable resources.
a. What’s a resource for Medicaid purposes?
i. It’s property, but not every interest in property is a resource.*

ii. Aresource is any property which a person owns and which the person has the
right, authority, or power to convert to cash (if not already cash); and which is not
legally restricted from using for his/her support and maintenance.*’

b. All resources are countable unless specifically exempted.

c. Otherwise countable resources exempted equal to value of Partnership Long Term Care
Insurance Policy payments made at the time of application.*®

I. The value of assets disregarded in the Medicaid eligibility determination is equal to
the dollar amount of benefits paid to or on behalf of the individual as of the month
of application, even if additional benefits remain available under the terms of a
qualified partnership policy. Interestingly, the resources disregarded by reason of
such a long term care insurance policy is not applicable to the resource assessment
for married individuals with a community spouse.*

ii. A long term care insurance policy is a qualified partnership policy only if it meets
these conditions:

1. it must be issued on or after 09/01/2007;

2. it much contain a disclosure statement indicating that it meets the requirements
under 8 7702B(b) of the Internal Revenue Service Code of 1986, and

3. it must provide inflation protection for persons under 76 years of age and under
as follows:

A. compound annual inflation protection for persons under 61 years of age; and

46 Va. Medicaid Manual § S 1110.100 (A). “Not everything an individual owns (assets) are resources for Medicaid
purposes. Moreover, in certain situations, an asset that is not a resource may become one at a later date or vice versa. The
distinction is important since an asset that is not a resource does not count against the resource limit; and proceeds from the
sale or trade of a resource (i.e., the amount representing conversion of principal from one form to another) are also
resources but what a person receives from a non-resource [asset] is subject to evaluation as income at the time of receipt.”

471d. B.
48 \/a. Medicaid Manual § M 1460.160.

4 Id. “The resource assessment is not affected by the amount disregarded in the eligibility determination as a result of an
LTC Partnership Policy (Partnership Policy).” Va. Medicaid Manual § M 1480.210 B. Va. Medicaid Manual § M 1480.220
B In community spouse / institutionalized spouse cases, the resources disregarded by reason of a Partnership Policy is a
further deduction from the total countable resources. Va. Medicaid Manual § M 1480.232 B. 3.
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B. any level of inflation protection for persons 61 to 76 years of age.*
2. Selected Exempt Resources: 8S 1130and 8M 1480.210.
a. Home of the institutionalized person.®!
i. Home is defined as the property which serves as the principal residence.>

ii. Married persons when one is institutionalized but the other spouse is resident in the
home, and applicants in the 80% FPL category, may exempt all real property
contiguous to the residence.>®

iii. The home (including contiguous property of limited value for an unmarried
applicant / recipient, or unlimited value when the applicant / recipient has a CS or
when the applicant / recipient is in the 80% FPL category>*) is exempt for six
months after institutionalization, or longer when certain persons® reside there.

iv. Caveat: $636,000 Home Equity Limitation.*®

1. Applicable to persons whose long term care Medicaid is effective after January
1, 2006.

2. Virginia’s rule is that home property that exceeds the limit will make the
homeowner ineligible for Medicaid payment of LTC services, unless the home
is occupied by a spouse, dependent child under age 21, or a blind or disabled
child of any age.*

A. During the life of the community spouse, the limitation can be avoided:
a. While the community spouse resides in the home.

50 v/a. Medicaid Manual § M 1460.160 C.

51 Va. Medicaid Manual § M 1460.530 applies to the home exclusion generally regarding Medicaid applications for long
term care benefits. However, it expressly exempts 80% FPL and MAGI adults, and warns that the substantial home
ownership valuation rules do apply to MAGI. Va. Medicaid Manual § M 1480.010 B (6) states that “[f]or purposes of
determining the combined and separate resources of the institutionalized and community spouses when determining the
institutionalized spouse's eligibility, the couple's home, contiguous property, household goods, and one automobile are
excluded.

52 Va. Medicaid Manual § M 1460.530 (B)(3).
%3 Va. Medicaid Manual § M 1480.010 B (6); Va. Medicaid Manual § M 1480.210, 220 (B)(2).

% For the 80% FPL applicant or recipient, “[t]he home exclusion applies not only to the plot of land on which the home is
located, but to any land that adjoins it.” Medicaid Manual § S 1130.100. The Home, Resource Exceptions For ABD MI,

Appendix 2.
%5 Spouse, minor or disabled children, etc. See Medicaid Manual § M 1130.100.

56 V/a. Medicaid Manual § M 1460.150. The limit changes each year.
5 1d.
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b. If the institutionalized spouse transfers the home (or any portion of the
same, sufficient to reduce the institutionalized spouse’s share) to the
community spouse.®®

v. Thus the home and all real estate contiguous to it is excluded as long as the
community spouse resides in the home.

b. Life estate in real property.
I. Life estates created before August 28, 2008, are exempt resources.

Ii. Life estates created on and after August 28, 2008 but before February 23, 2009, are
to be treated in the same manner as real property, including the application of real
property exclusions, if any.

iii. Life estates created on or after February 24, 2009, are exempt resources.>

iv. Caveat. While a life estate purchased after February 23, 2009 will be exempt, the
funds “to purchase a life estate in_another individual’s home [emphasis supplied
by R. Shawn Majette] on or after February 8, 2006” triggers an uncompensated
asset transfer analysis.®° Failure to reside in the home of another in which a life
estate is purchased for at least 12 consecutive months after the purchase®® could
therefore result in an uncompensated transfer of assets (equal to the purchase price
for the life estate).

%8 Except in consideration of the community spouse’s individual debts (especially those reduced to judgments, thus creating
liens), it would be rare for a well advised institutionalized spouse not to transfer his entire interest in the home to the
community spouse to avoid loss of benefits should the spouse precede him in death, and to avoid Medicaid estate recovery.
Sometimes the community spouse is in poor health and the institutionalized spouse near death. In such a case, a transfer
from the spouses to the institutionalized spouse may be considered. The institutionalized spouse might fund a testamentary
trust for the community spouse, or bypass the community spouse altogether, as described below.

%9 Medicaid Manual § M 1110.515 B. Note: a life estate created by a “QDWIL,” a qualified disabled working individual, is
counted regardless of the date of its creation. Va. Medicaid Manual 8M 1140.110 A 6. d. 12 VAC 30-40-290 C provides
that “[1]ife rights to real property are not counted as a resource. The purchase of a life right in another individual's home is
subject to transfer of asset rules. See 12VAC30-40-300.”

80 Va. Medicaid Manual § M 1450.545. “For Medicaid purposes, the purchase of a life estate is said to have occurred when
an individual acquires or retains a life estate as a result of a single purchase transaction or a series of financial and real
estate transactions.” The language conflicts with federal law, which CMS has expressly interpreted to apply only to the
purchase of a life estate in the residence of another, not to retaining the right to live in a house for the rest of the
individual’s life while selling the remainder in the individual’s home to another party. See CMS State Medicaid Directors
Letter, July 27, 2006 with CMS SMDL #06-018 Enclosure, § 1V, discussed infra.

6112 V.A.C. 30-40-300 (F) (1) Definitions [for purpose of uncompensated transfer of assets penalty determination]: “The
term ‘assets’ includes the purchase of a life estate interest in another individual's home unless the purchaser resides in the
home for a period of at least one year after the date of the purchase.”
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a. United States EE or | Savings Bonds.®?

I. U.S. Savings Bonds are resources the first month following the mandatory retention
periods listed:

1. 6 months for Series E, EE and | bonds issued prior to 2/1/03,
2. 12 months for Series EE and Series | bonds issued on or after 2/1/03, and
3. 6 months for Series H and HH bonds.%?

ii. 1-Bonds and EE Bonds issued on or after February 1, 2003, are subject to a twelve
month mandatory holding period, during which they are ‘not ... resource[s] at all.”®*

iii. Treasury dollar and timing limitations on the acquisition of the bonds.%®

1. Purchases are limited to $10,000 per Social Security number in each series of
EE and | bonds.%®

2. Separate $5,000 limit applies to Series | savings bonds in paper, which may only
be purchased with federal tax refund.®’

3. Denominations.

A. Series | savings paper bonds (with tax refund only): $50, $100, $200, $500,
$1,000. Series | electronic bonds via TreasuryDirect®® purchased to the
penny for $25 or more.®

B. EE’savings bonds via TreasuryDirect* purchased to the penny for $25 or
more."?

%2 \VVa. Medicaid Manual §8 M 1140.240 A; 1110.305 C 1 (example).
% H and HH bonds are no longer available.
%4 Va. Medicaid Manual § M 1110.305 C 1 (example), supra.

85 See http://www.treasurydirect.gov/indiv/products/prod_eebonds glance.htm.

8 "Effective January 4, 2012, the annual (calendar year) purchase limit applying to electronic Series EE and Series |
savings bonds is $10,000 for each series. The limit is applied per Social Security Number (SSN) or Taxpayer Identification
Number (TIN). See https://www.treasurydirect.gov/indiv/research/articles/res_invest_articles_purchaselimits_0406.htm.

57 Paper | bonds can only be purchased with federal tax refunds. See | Savings Bonds.

8 See https://www.treasurydirect.gov/tdhome.htm.

89 | Series generally, https://www.treasurydirect.gov/indiv/products/prod_ibonds_glance.htm.

0 EE Series generally, https://www.treasurydirect.gov/indiv/products/prod_eebonds_glance.htm. Purchase link (opening a
new account), https://www.treasurydirect.gov/RS/UN-AccountCreate.do.

1 General Instructions, https://www.treasurydirect.gov/tdhome.htm.

2 See https://www.treasurydirect.gov/indiv/products/prod_eebonds_glance.htm.
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Iv. There is a penalty for redemption within five years of purchase. Redemption will
generally be required as of the first date that the bond(s) can be counted as a
resource.” The penalty is forfeiture of interest for 3 months immediately preceding
redemption.

b. Motor vehicle of any value.™
c. Burial arrangements.

i. Burial space or agreements which represent the purchase of a burial space held for the
burial of the individual, his or her spouse, or any other member of his or her immediate
family is an excluded resource, regardless of value.” Cemetery plots are exempt
regardless of number owned (except QDWI) and may not necessarily be limited to
the use of the individual or other family members.”®

1. The burial space exclusion is in addition to, and has no effect on, the burial
funds exclusion below.”’

ii. Burial funds set aside for expenses.

1. Single person or married couple when both spouses reside together: $3,500
burial account.’®

3 «U.S. Savings Bonds are not resources during a mandatory retention period. They are resources (not income) as of the
first day of the month following the mandatory retention period.” Va. Medicaid Manual §M 1140.240 B.

4 Generally, Medicaid Manual § M 1130.200. An automobile is excluded for the CS with an institutionalized spouse. Va.
Medicaid Manual § M 1480.010 B (6); Va. Medicaid Manual § M 1480.210, -220 (B)(2).

5 Va. Medicaid Manual § M 1130.400, See helpful Table, Va. Medicaid Manual M 1110.210.

6 "Cemetery plots are not counted as resources, regardless of the number owned, except when evaluating eligibility as
QDWI. ... Accept declaration regarding ownership of cemetery plots. Verification is not required.” Va. Medicaid Manual
§ M 1130.400. Cf. TSD.

" Va. Medicaid Manual § M 1130.400 A (2), supra.

8 VVa. Medicaid Manual § M 1130.410. “Up to $3,500 of burial funds may be excluded for each member of the ABD
assistance unit (i.e., the individual and the individual’s spouse, if living together).”
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2. Married persons under the spousal impoverishment policy at Va. Medicaid
Manual § M 1480.000 et seq: $1,500 burial account each,” perhaps because two
can die as cheaply as one?%

iii. Burial insurance policies,! unlimited in value.??

iv. Tangible personal property for the grave is considered a burial space, and is exempt
regardless of value.®®

d. Household goods and personal effects are excluded from countable resources.?

i. Household goods are items of personal property customarily found in the home and
used in connection with the maintenance, use, and occupancy of the premises as a
home.

ii. Personal effects are items of personal property that are worn or carried by an
individual or that have an intimate relation to the individual.
a. Qualifying annuities.®
i. Anannuity is a countable resource unless it meets certain requirements.%®
ii. A non-employment related annuity will be a countable resource unless the annuity:
1. isirrevocable;

2. s non-assignable;
3. s actuarially sound; and

9 Va. Medicaid Manual § M 1480.220 (B) (2). “For the purposes of the resource assessment and spousal share calculation,
countable and excluded resources are determined ... using ... policy in Chapter S11, regardless of the individual's covered
group and regardless of community property laws or division of marital property laws, except for the following resources
which are excluded as indicated below when completing the resource assessment and spousal share [when one spouse is
institutionalized and applying for long term care benefits and the other is not]: ... up to $1,500 of burial funds for
each spouse (NOT $3,500), if there are designated burial funds.” (Emphasis in original.)

80 But hopefully not.

81 A burial insurance policy is a contract whose terms preclude the use of its proceeds for anything other than payment of
the insured's burial expenses." Va. Medicaid Manual § M 1130.300 (A) 8.

8 In determining the value of life insurance on the individual, burial funds and term policies do not count because "[a] life
insurance policy owned by the individual is a resource if it generates a [cash surrender value] CSV." Va. Medicaid Manual
8§ M 1130.300 (B) 1. However, burial insurance on the life of the individual reduces the burial set aside limit. Va. Medicaid
Manual § M 1130.300 (B) 4.

8 Va. Medicaid Manual § M 1130.400 (A).
84 Medicaid Manual § M 1130.430.

8 See discussion at I11. B. 6., below.
86 \/a. Medicaid Manual §M 1140.260.
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4. provides for payments in equal amounts during the term of the annuity with no
deferral and no balloon payments made.®’

iii. Caveat: Based upon the foregoing policy, if the annuity is not actuarially sound,
Virginia can deem an otherwise excluded annuity as a countable resource and
imposes a period of ineligibility upon its acquisition.®

2. Personal resource allowance for countable resources of any aged, blind or disabled
Medicaid recipient is limited to $2,000.

3. Lump sum for protection of the community spouse.

a. The Community Spouse Resource Allowance ("CSRA”)® or the Community Spouse
Protected Resource Amount (“CSPRA")? is the value of countable resources which can
be excluded from the couple’s countable resources, and thus protected for the
community spouse (“CS”) while the institutionalized spouse (“IS”) receives Medicaid.

b. 50% of countable resources owned by spouses as of first day of month in which one
spouse becomes institutionalized, subject to:

i.  Minimum (as of 1/1/2022 until the first day of January following the date of this
work): $27,480.%

ii. Maximum® (as of 1/1/2022 until the first day of January following the date of this
work) $137,400.%

c. Resource valuation and eligibility dates different for unmarried vs. married
institutionalized person.

¥ 1d. (B)(4).

8 Va. Medicaid Manual 8M 1450.520 (B) (2) provides that “[a]n annuity [other than an employment related annuity]
purchased by the institutionalized individual on or after February 8, 2006, will be considered an uncompensated transfer
unless ... the annuity is: irrevocable and non-assignable; actuarially sound (see M1450.520 C. and reference to the Life
Expectancy Table, Appendix 2); and provides for equal payments with no deferral and no balloon payments.”

8 Va. Medicaid Manual § M 1480.010 (B) (4).
% Va. Medicaid Manual § M 1480.010 (B) (25).
91 Va. Medicaid Manual M 1480.231.

92 See 111 B below regarding limited revisions (institutionalization before DRA 2005).

% Va. Medicaid Manual §M 1480.231. See Exhibit A., infra. These limits are published annually by CMMS, generally at
this link: https://www.medicaid.gov/medicaid/eligibility/spousal-impoverishment/index.html.
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I. For unmarried institutionalized applicant, valued at any time in the month (the “any
day in month” rule).%*

ii. For married institutionalized spouse, resource eligibility exists when the total of all
countable resources of both the IS and CS does not exceed the CSRA / CSPRA +
$2,000 on the first day of the calendar month for which eligibility is being
determined.®®

d. For IS with CS.

I. Assets (of both spouses) are initially valued on what is often referred to as the
“snapshot date."

1. Snapshot date is 1st day of the month in which the IS becomes
“institutionalized.”%

2. A person is “institutionalized” on the first day of month of admission to nursing
home when residence is expected for at least 30 consecutive days.’

3. Snapshot can be based on any institutionalization, in a nursing home or
otherwise.%®

e. A couple with “excess resources” cannot become resource eligible in the month of
institutionalization.®

% Medicaid Manual § M 1110.600 (A) (1) states that “[w]e make all resource determinations per calendar month. Resource
eligibility exists for the full month if countable resources were at or below the resource standard for any part of the month.”

% Valuation (“For resource assessment and eligibility determination, the resource value is its value

as of the first moment of the first day of a calendar month.” (Emphasis in original)), Va. Medicaid Manual 8 M
1480.000 A, eligibility as of such date, -230 (B).

%Va. Medicaid Manual § M 1480.010 (B) (12). Va. Medicaid Manual § M 1480.200 (A) provides that a “resource
assessment is strictly a: compilation of a couple's reported resources that exist(ed) at the first moment of the first day of the
month in which the first continuous period of institutionalization began on or after September 30, 1989.”

% Medicaid Manual § M 1480.010 (B) (15) (“Institutionalized Spouse means an individual who: is in a medical institution,
or who is receiving Medicaid waiver services, or who has elected hospice services; is likely to remain in the facility, or to
receive waiver or hospice services for at least 30 consecutive days; and who is married to a spouse who is NOT in a
medical institution or nursing facility.”

9 “Institutionalization means receipt of 30 consecutive days of care in a medical institution (such as a nursing facility), or
waiver services (such as community-based care); or a combination of the two.” Medicaid Manual § M 1410.010 (B) (2); 8§
M 1480.010 (B) (15) (married persons).

9 Medicaid Manual § M 1480.230 (B) states that when “determining eligibility of an institutionalized spouse with excess
resources, an institutionalized spouse cannot establish resource eligibility by reducing resources within the month. The
institutionalized spouse may become eligible for Medicaid payment of LTC services when the institutionalized spouse’s
resources are equal to or below the $2,000 resource limit as of the first moment of the first day of a calendar month.”
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f. Post-eligibility increases in resources of CS immaterial to eligibility of 1S.1%

F. Transfer of Resources: 12 VAC 30-40-300; 8M 1450 et seq.
1. Criminal liability.

a. So called “Granny I”” and “Granny II” statutes enacted and amended in 1997 and 1998,
respectively, created criminal exposure in relation to asset transfers.

i. Granny Il initially targeted transferors — “Grannies” - who made transfers of assets to
qualify for Medicaid benefits.

ii. Granny Il amended the law to exempt seniors but substituted their paid advisors,
under language in 42 U.S.C. 1320a-7b, which made it a crime to “knowingly and
willfully counsel[] or assist[] an individual to dispose of assets (including by any
transfer in trust) in order for the individual to become eligible for medical assistance
under [Medicaid] if disposing of the assets results in the imposition of a period of
ineligibility for such assistance.”

b. The legislation was held unconstitutional in New York State Bar Assoc. v. Reno, 999 F.
Supp. 710, 715 (E.D.N.Y. 1998).

c. Infact, as the United States has conceded the statute “plainly unconstitutional,” cautious
attorneys seeking additional relief from its reach have been denied relief on the basis of
a lack of a justiciable controversy. See, e.g., Magee v. Reno, C.A. NO. 98-073-T
(D.C.R.1. 2000).%1

d. While criminal prosecution for uncompensated transfer of assets (or advice and
assistance to effect such transfers) has been enjoined and does not appear to have
resulted in any published case as of 2022, criminal'®? and civil liability for the use of

100 va. Medicaid Manual § M 1480.232 (A) 2. Va. Medicaid Manual § M 1480.200 (B) 3 provides that "[o]nce an
institutionalized spouse has established Medicaid eligibility as a Non-MAGI institutionalized spouse, count only the
institutionalized spouse’s resources when redetermining the institutionalized spouse’s Medicaid eligibility. Do not count or
deem the community spouse’s resources available to the institutionalized spouse." This section includes a commendably
helpful table explaining and directing the Medicaid worker's imputation (or exclusion) of resources held by the
institutionalized spouse and community spouse.

101 “However, like self-censorship that is prompted by a fear of prosecution, self-censorship that stems from a desire to
comply with the law must be subjectively felt and objectively reasonable. Here, there is no claim that the plaintiffs feel
ethically constrained to obey Section 4734. On the contrary, they have made it clear that they believe Section 4734 to be
unconstitutional. Moreover, the Attorney General, as the chief law enforcement officer responsible for upholding the laws,
shares that belief and has disavowed any intention to prosecute alleged violations. Because a lawyer’s obligation to uphold
the Constitution takes precedence over the obligation to uphold a statute; and, because all concerned agree that Section
4734 is unconstitutional, the plaintiffs have failed to establish an objectively reasonable subjective belief that Section 4734
prevents them from properly counseling their clients.”

102 \/irginia Code § 32.1-321.4.
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“willful false statement, (ii) willful misrepresentation or concealment of a material fact,
or (iii) any other fraudulent scheme or device,” does.'%

2. Transfers by either spouse affects both spouses when made before initial eligibility
established for the IS.

a. Transfers by a community spouse which cause ineligibility of the institutionalized
spouse will be apportioned between the two spouses should the community spouse
become institutionalized.1%

b. Transfers made by the community spouse after eligibility has been established for the
institutionalized spouse have no effect upon eligibility of the institutionalized spouse,
except as respects a non-conforming annuity purchased by the community spouse after
eligibility. 10°

3. Exempt transfers.

a. Transfers exempt regardless of value or timing by reason of the character of the
transferee, Va. Medicaid Manual § M 1450.400. 1%

i. Any property from spouse to spouse.

ii. Any property from spouse to Trustee of trust for sole benefit of spouse.
iii. Any property to applicant’s child under age 21.

Iv. Any property to applicant’s blind or disabled child (of any age).

V. Any property to Trustee of a special needs trust per 42 USC 1396p(d)(4)(A) for
disabled person under 65. 1%/

103 «“The Department of Medical Assistance Services (DMAS) investigates and accepts referrals regarding fraudulent and
non-fraudulent payments made by the Medicaid Program. DMAS has the authority to recover any payment incorrectly
made for services received by a Medicaid recipient or former Medicaid recipient. DMAS will attempt to recover these
payments from the recipient or the recipient's income, assets, or estate, unless such property is otherwise exempt from
collection efforts by State or Federal law or regulation.” Va. Medicaid Manual §M 1700.100.

104 \/a. Medicaid Manual § M 1450.630 F.

105 va, Medicaid Manual § M 1450.400 (F) states that "[p]ost-eligibility transfers of resources owned by the community
spouse (institutionalized spouse has no ownership interest) do not affect the institutionalized spouse’s continued eligibility
for Medicaid payment of LTC services. Exception: The purchase of annuity by the community spouse on or after
February 8, 2006 may be treated as an uncompensated transfer." (Emphasis supplied by R. Shawn Majette.)

106 \/a. Medicaid Manual § M 1450.400.
107 \/a. Medicaid Manual 8M 1450.400 D refers the reader to VVa. Medicaid Manual § M 1120.202.
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vi. Any property to Trustee of “pooled” special needs trust for disabled persons under
the age of 65 per 42 USC 1396p(d)(4)(C), with limitations.1%

vii. An applicant’s home may be transferred:

1. toasibling or half sibling who has an equity interest in the home and who
resided in the home for at least one year before the applicant / transferor became
an institutionalized person.

2. to an adult child who resided in the home for at least two years immediately
before the date the individual became institutionalized and provided care at
home which would otherwise have been provided in a nursing home.1%®

b. Transfers in which the applicant’s intention at the time of the transfer, or circumstances
extant at the time of the application, cause the transfer to be disregarded.

i. Transfers in which the applicant intended to receive adequate compensation for the
asset or that he/she actually received adequate compensation for the asset.!°

ii. Transfers for reasons exclusive of becoming or remaining eligible for Medicaid
long term care services’ payment. 11!

iii. De minimis transfers after February 7, 2006.112

1. Transfers after February 7, 2006 with a total cumulative value not exceeding
$1,000 per calendar year will not be considered a transfer for less than fair
market value and no penalty period will be calculated.

2. Transfers after February 7, 2006, between $1,000 and $4,000 per calendar year
will not be considered a transfer for less than fair market value if documentation

108 «[P]lacement of an individual’s funds into a pooled trust when the individual is age 65 years or older must be evaluated
as an uncompensated transfer, if the trust is structured such that the individual irrevocably gives up ownership of funds
placed in the trusts. A trust established for a disabled individual under age 65 years is exempt from the transfer of assets
provisions. However, any funds placed in the trust after the individual turns 65 must be evaluated as an asset transfer.” Va.
Medicaid Manual 8M 1450.550 (D).

109 \/a, Medicaid Manual § M 1450.400 (C) (3). SSI policy is more tolerant and realistic. POMS S1 01150.122
Exceptions—Transfer of a Home (C) provides simply that the “transfer of a home exception requires that the son or
daughter (who received the transferred home) provided care that enabled the transferor to reside at home instead of in an
institution or facility. Such care is substantial but not necessarily full-time care. A son or daughter is providing care for
purposes of this exception if he/she does most of the following for the transferor on regular basis: prepares meals; shops for
food and clothing; helps maintain the home; assists with financial affairs (banking, paying bills, taxes); runs errands;
provides transportation; provides personal services; arranges for medical appointments; assists with medication.”

110 \v/3. Medicaid Manual § M 1450.400 B.
111 |d
112 \/3. Medicaid Manual § M 1450.400 H.
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is provided that such transfers follow a pattern that existed for at least three
years prior to applying for Medicaid payment. Christmas gifts, birthday gifts,
graduation gifts, wedding gifts, etc. meet the criteria for following a pattern that
existed prior to applying for Medicaid payment of LTC services.

. Although not factored into the examples provided by the Virginia Medicaid

Manual, the exemptions effectively provide a reduction in penalties that can be
imposed by reason of a transfer for a minimum of 7 days and a maximum of 30
days per year in jurisdictions other than Northern Virginia.!*®

iv. Undue Hardship: Does Virginia Mean What Congress Said?*!4

1. 42 USC 1396p(c)(2)(C) provides that each State shall provide for a hardship

waiver process in accordance with 42 U.S.C. 1396p(c)(2)(D))--

(1) under which an undue hardship exists when application of the transfer of
assets provision would deprive the individual--

(A) of medical care such that the individual's health or life would be

endangered; or

(B) of food, clothing, shelter, or other necessities of life; and

(2) which provides for--

(A) notice to recipients that an undue hardship exception exists;

(B) a timely process for determining whether an undue hardship waiver will be
granted; and

(C) a process under which an adverse determination can be appealed.

. The Centers for Medicare and Medicaid Services (CMS), previously HCFA,

interpreted the statute and imposed specific requirements for state Medicaid
programs in the CMS State Medicaid Manual (Transmittal 64) § 3258.10 (C)
as follows:

4. Imposition of Penalty Would Work Undue Hardship.--When
application of the transfer of assets provisions discussed in these sections
would work an undue hardship, those provisions do not apply. Unlike the
policies applying to transfers made on or before August 10, 1993, which
only required that you acknowledge that the statute included an undue

113 $1,000 / 207 [6,422/30] = 4 days; $4,000 / 207 =19 days. Va. Medicaid Manual § M 1450.630 E (example).
114 12VAC 30-110-710, Undue Hardship; Transfer of Resources. Va. Medicaid Manual § M 1450.700.
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hardship provision, under OBRA 1993 you must implement an undue
hardship procedure for transfers of assets. Further, that procedure must
be described in your Medicaid State Plan. You have considerable
flexibility in implementing an undue hardship provision. However, your
undue hardship procedure must meet the requirements discussed in
subsection 5.

5. Undue Hardship Defined.--Undue hardship exists when application of
the transfer of assets provisions would deprive the individual of medical
care such that his/her health or his/her life would be endangered. Undue
hardship also exists when application of the transfer of assets provisions
would deprive the individual of food, clothing, shelter, or other
necessities of life.

Undue hardship does not exist when application of the transfer of assets
provisions merely causes the individual inconvenience or when such
application might restrict his or her lifestyle but would not put him/her at
risk of serious deprivation. You have considerable flexibility in deciding
the circumstances under which you will not impose penalties under the
transfer of assets provisions because of undue hardship.

For example, you can specify the criteria to be used in determining
whether the individual’s life or health would be endangered and whether
application of a penalty would deprive the individual of food, clothing,
or shelter.!® You can also specify the extent to which an individual must
make an effort to recover assets transferred for less than fair market
value. As a general rule, you have the flexibility to establish whatever
criteria you believe are appropriate, as long as you adhere to the basic
definition of undue hardship described above.

3. The exclusive focus of the federal statute is upon the impact of the denial upon
the Medicaid applicant / recipient.1®

115 As noted below, every Medicaid recipient or applicant for LTSS care has been screened to certify the need for Medicaid
funded medical services.

116 See Centers for Medicare and Medicaid Services, Center for Medicaid and State Operations July 27, 2006, Letter to
State Medicaid Directors Number SMDL #06-018 Enclosure captioned, “Sections 6011 and 6016 New Medicaid Transfer
of Asset Rules Under the Deficit Reduction Act of 2005.” The letter and the enclosures address the transfer of asset
penalties and policy for transactions allegedly being for less than fair market value, including purchase of promissory
notes, loans, or mortgages, purchase of life estates, and undue hardship.
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4. The penalty only applies to persons certified (by the prescreening process) to be
in need of long term nursing care in a facility or in the community.!” Every
such person must have that level of care to have their minimal activities of daily
living met. Thus, every denial of Medicaid funding for long term care services
that results in denial of admission or expulsion from a nursing home will meet
the standard for endangerment and privation.

5. The present policy provides that undue hardship “may exist when the imposition
of a transfer of assets penalty period would deprive the individual of medical
care such that the individual’s health or life would be endangered or he would be
deprived of food, clothing, shelter, or other necessities of life.”!!®

6. Further limitations — arguably in violation of federal law - are cobbled onto the
exception in Virginia, by virtue of the policy that “[a]n undue hardship may be
granted when documentation is provided that shows:

A. that the assets transferred cannot be recovered, and

B. that the immediate adverse impact of the denial of Medicaid coverage for
payment of LTC services due to the uncompensated transfer would result in
the individual being removed from the institution or becoming unable to
receive life-sustaining medical care, food, clothing, shelter or other
necessities of life.”11°

C. Virginia requires a specific form to be completed, 1%°and provides a
minimum of 10 days in which to return the completed form claiming undue
hardship, and if the individual requests additional time to provide the form
and documentation, the worker must allow up to 30 calendar days from the

17 Eligibility determinations follow a mandatory sequence. Va. Medicaid Manual § M 0130.300 (A). Before resource or
transfer of assets policy is applied, Medicaid requires the applicant to be screened. Id. Screening for LTC /LTSS isa
nonfinancial requirement for all persons seeking Medicaid coverage for such care. Va. Medicaid Manual § M 1420.100 (B)
(2). Only after a person is screened as requiring LTC supports does Medicaid determine financial requirements, Va.
Medicaid Manual 8§ M 0130.300 (A), including analysis of the person’s transfer of assets. “Individuals who are eligible for
Medicaid may NOT be eligible for Medicaid payment of long-term care (LTC) services, also referred to as long-term
services and supports (LTSS), for a specific period of time (penalty period) if they or their spouses have transferred assets
for less than fair market value without receiving adequate compensation. The asset transfer policy applies to all individuals
in all types of LTSS: facility based and community based care (CBC), also referred to as home and community based
services (HCBS). ”(Emphasis in original). Va. Medicaid Manual § M 1450.001.

118 Medicaid Manual § M 1450.700.

119 Id

120The form is "Asset Transfer Undue Hardship Claim Form," number 032-03-0417-04-eng (1/17).
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date the checklist requesting information was sent. If the form and
documentation are not returned within 30 calendar days, the penalty period
must be imposed.!?

7. In stark contrast, Virginia requires specific documentation that is entirely
without justification in the federal statute’s intentionally limited scope. The
scope is limited because the Commonwealth, in imposing the penalty, will be
denying essential medical care necessary to maintain life. Federal limitations
on the Commonwealth’s power to deprive the otherwise eligible Medicaid
recipient of care are exceeded in the Commonwealth’s requirements, especially
when considered in practice. They always apply to only persons screened as
needing the care.'??

The requirements always apply to a resident who cannot possibly pay for them.
To take a single example, they always require copies of documents and reports
from third parties. In virtually every case legal and accounting skills are
required to search titles, interact with physicians, and then identify and obtain
documents which an impoverished nursing home resident — already determined
to be “otherwise eligible” and therefore impoverished - cannot hope to pay.

Bad as they are as written, they are worse in actual practice.

The requirements will likely apply to a cognitively impaired resident' confined
to a nursing home.

Finally, they require the same proof of facts which the exhaustively intrusive
pre-screening and Medicaid application process have already verified.

The demanded documents:1%4

121 Medicaid Manual § M 1450.700 B. 1. b.
122 See Prescreening: Activities of Daily Living / U.A.I., §M1420.100, supra.

123 The United States Centers for Disease Control and Prevention reported in February, 2019, that the percentage of persons
residing in nursing homes for 100 days or more diagnosed with Alzheimer’s disease and other dementias was 58.9%. Table
IX. Nursing home residents, by selected characteristics and length of stay: United States, 2016,” Long-term Care Providers
and Services Users in the United States, 2015-2016, Vital and Health Statistics, Series 3, Number 43, p. 78. In 2007, the
Alzheimer’s Association determined that “[m]ore than 50 percent of residents in assisted living and nursing homes have
some form of dementia or cognitive impairment, including Alzheimer’s. Available research indicates that about 67 percent
of dementia-related deaths occur in nursing homes.” Alzheimer’s Association, Alzheimer’s Association Releases Dementia
Care Practice Recommendations For End-Of-Life Care, accessed July 4, 2020.

124 \/a. Medicaid Manual 8M 1450.700 B (1) (a).
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A. the reason(s) for the transfer;

o

attempts made to recover the asset, including legal actions and the results of
the attempts;?°

C. notice of pending discharge from the facility, or discharge from PACE,
hospice, or CBC services due to denial or cancellation of Medicaid payment
for these services and include the actual date discharge will take place;'?

D. physician’s statement stating the inability to receive nursing facility or CBC
services would result in the applicant/recipient’s inability to obtain life-
sustaining medical care;

E. documentation that individual would not be able to obtain food, clothing,
shelter, or other necessities of life;*?’

F. list of all assets owned and verification of their value at the time of the
transfer if the individual claims he did not transfer resources to become
Medicaid eligible;*?® and

G. documents such as deeds or wills if ownership of real property is an issue.

8. All requests for waivers under the undue hardship standard must be considered
by the central DMAS office.'?

9. Denial of an unclaimed hardship exception may be appealed®*® pursuant to
Virginia Administrative Code provisions.'3

125 There is no basis in federal law nor in the Virginia Administrative Code for any attempt to recover property through a
court proceeding. In policy captioned “No Access Without Litigation,” Virginia Medicaid policy expressly declares that
Virginia does not require litigation to obtain access to a resource not in the possession of the individual. Va. Medicaid
Manual 8 S 1120.010 (C)(2), (D)(6).

126 This provision alone often results in a legal impossibility for reasons beyond the scope of this outline.

127 Since the Medicaid agency will already have required proof that the sick resident is medically needy (or medically
indigent), of what does this documentation consist?

128 There is no basis in federal law nor in the Virginia Administrative Code for the assertion that the resident or applicant
make any such declaration.

129 \/a, Medicaid Manual §M 1450.700 B.

130 “The individual must be informed that a denial of a claim for undue hardship may be appealed in accordance with the
provisions of 12 VAC 30-110.” Va. Medicaid Manual §M 1450.700 (B) 1 d.

131 12 VAC 30-110-90. In practice there is little possibility that an eligible recipient will have sufficient resources to engage
professionals needed for the purpose.
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c. Transfers exempt by reason of the character or value of the transferred asset.!32
I. Personal Effects and Household Items.
ii. Automobiles.

1. If used for employment or treatment transportation, or which are specifically
equipped for disabled persons, no limitation on value.

2. Otherwise, automobile of up to $4,500 in trade-in value is excluded.
iii. Life insurance.
1. Term life policies, no limitation on transfer amount.
2. Other policies, up to $1,500 in face value.
iv. Property essential to self support (business use property).
4. Disqualifying Transfers: The look-back and the penalty.

a. Ineligibility is imposed, if at all, only for long term care services, including nursing
facility services and home or community based care services under the Virginia
waiver.13

b. The look-back, 42 USC 1396p.

i. The look-back is the period of time in which Medicaid may consider gifts and
under-valued sales (“uncompensated transfers") to disqualify an applicant / spouse

from certain Medicaid services.

ii. The look-back for uncompensated transfers made after February 7, 2006, is sixty
months. 34

c. Penalty calculation for long term care services by reason of uncompensated transfers
effected within the look-back.

132 \/a. Medicaid Manual § M 1450.300.

133 «“As long as an individual in a penalty period meets a full or limited-benefit Medicaid covered group and all nonfinancial
and financial requirements for that covered group, he is eligible for all services covered under that group EXCEPT the
Medicaid payment of LTSS. ” Va. Medicaid Manual 8 M 1450.630 (A); Va. Medicaid Manual § M 1450.004 (chart).

134 «“yVhen a Medicaid applicant reports an asset transfer, or the worker discovers a transfer, determine if the transfer
occurred within 60 months prior to the month in which the individual is both institutionalized and a Medicaid
applicant/enrollee.” Va. Medicaid Manual § M 1450.200 (B).
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I.  Uncompensated transfers made within the look-back.

1. Calculate period of ineligibility for uncompensated transfers in the 60 month
period preceding application date.'*

A. Single gift within look-back.!3®

a. Divide value of gift by average monthly cost of private nursing home
payment $6,422 ($9,032 in Northern Virginia).t3’

b. Quotient is the ineligibility period, which is the number of months and
partial months (days) of ineligibility for long term care services.*®

i. Example: Applicant’s $10,000 gift on October 9.
ii. $10,000/$6,422 = 1.557
iii. 10,000 - 6,422 =$3,578 [partial month]
iv. Daily rate is 6,422 / 31 = $207.16
v. 3,578/%$207.16 = 17.271 days.
vi. Ineligibility period = 1 month, 17 days. **°

B. Multiple gifts in look-back. 14

a. Add the total, cumulative value of all assets transferred.

b. Divide total by average monthly cost of private nursing home payment
$6,422 ($9,032 in Northern Virginia).1**

c. Quotient is the ineligibility period, which is the number of months (&
partial months) of ineligibility for long term care services.

13542 U.S.C. 1396p (c) (1) (E) (i) (1) [requiring consideration of "the total, cumulative uncompensated value of all assets ...
on or after the look-back date", for institutionalized persons], and 42 U.S.C. 1396p (c) (1) (E) (ii) (1) [same, for non-
institutionalized persons].

136 Medicaid Manual § M 1450.400 (H), discussed above, provides a de minimis exemption between $1,000 and $4,000,
from the transfers of assets penalty. The exemption has not been factored into this equation. The exemption is discussed
above.

187 Va. Medicaid Manual § M 1450.630 D.
138 Va. Medicaid Manual § M 1450.630 E provides details on the calculation of partial months of ineligibility for transfers.

139 The penalty period includes the fractional portion of the month, rounded down to a day. Medicaid Manual § M
1450.630 A.

140 Caveat: Va. Medicaid Manual § M 1450.400 H, discussed above, provides a de minimis exemption between $1,000 and
$4,000, from the transfers of assets penalty. The exemption has not been factored into this equation.

141 \/a. Medicaid Manual M 1450.630 (D).
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Example: Richmond applicant's $10,000 gift on October 9, and of
$10,000 on November 5.

i. $20,000/%$6,422 = 3.11.
ii. Ineligibility period = 3 months 13 days.'*?

2. Commence calculated ineligibility period from the later of:

A. First day of month during or after which assets have been transferred for
less than fair market value, or

B. the date on which the individual is eligible for Medicaid and would
otherwise be receiving institutional level care but for the application of the
penalty period, and which does not occur in any other period ineligibility
imposed for any other reason.'*3

C. Example:

a.

Grandmother pays $5,000 tuition for her 19 year old grandchild on May
6. InJanuary in the following year, she pays $14,266 for medical bills of
her adult (non-disabled) daughter.

Grandmother (or Grandfather) slips, breaks her hip, and cannot return
home. She enters a nursing home in April.

She exhausts her income and remaining assets as of September.

Her application for benefits is otherwise granted, in Richmond, Virginia,
in the same month. She receives Medicaid except for her nursing home
expense.

With these transfers ( totaling $19,266), Grandmother is ineligible for
Medicaid for 3 months, 0 days,** commencing September 1, and
concluding on December 2.14°

Il.  Planning Considerations: Initial Eligibility For Institutionalized Spouse .

142 Medicaid Manual § M 1450.630, op. cit.
143 \a. Medicaid Manual § M 1450.630 B.

144 $19,266/ 6,422 = 3.00.

145 Vva. Medicaid Manual § M 1450.630. The penalty does not commence until September because that is the first day of

the month in which the applicant is institutionalized and otherwise eligible for nursing home care based upon an approved

application.
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Example:

H and W own a home and have non-working farmland which is contiguous to the home.
They own real estate valued at $200,000 with no mortgage.

They have $200,000 in cash or stocks.

She has Social Security Administration benefits of $500 per month.

He has Social Security Administration benefits of $1,100 and a private pension of $350.
He goes into the nursing home on August 3.

No gifts of any kind (including Christmas, birthdays, etc.) made in preceding five years, or
gifts having no greater value than $1,000 made in any calendar year.14°

o Powers of attorney with gifting authority in place.'*’

O O O O O O O

A. Initial eligibility.

Home is exempt as well as all contiguous real estate.'*8

CSRA for W: $100,000 (1/2 of $200,000, not exceeding $137,400).14°
MMNA for W: $2,177.50*° - $500 (Soc. Sec. For Wife) = $1,677.50
Excess resources, $98,000 ($200,000 — [$100,000+ $2,000]).

First possible eligibility date is September.

o0 o

B. More Than A Baker’s Dozen Excess Resource Dispositions.
1. Payment for long term care of IS and living expenses of CS.
2. Enhanced home, car, contiguous property to home.
3. Purchase of home for CS™! and creation of HECM reverse mortgage for CS.
a. Purchase of home is exempt.

146 \/a. Medicaid Manual §M 1450.400 H provides a $1,000 per year exclusion which may be increased to $4,000 per year
for traditional “pattern” gifts: “Assets transferred on or after February 8, 2006, that have a total cumulative value of more
than $1,000 but less than or equal to $4,000 per calendar year may not be considered a transfer for less than fair market
value if documentation is provided that such transfers follow a pattern that existed for at least three years prior to applying
for Medicaid payment of LTSS services. Christmas gifts, birthday gifts, graduation gifts, wedding gifts, etc. meet the
criteria for following a pattern that existed prior to applying for Medicaid payment of LTSS services.

147 The Virginia Uniform Power of Attorney Act, § 64.2-1622 (A) (2), prohibits gifts on behalf of an agent in the absence
of express, specific authorization in the power of attorney.

148 Only $5,000 in surrounding property would be exempt were H single unless the single H qualified under the 80% FPL
category.

149 Caveat: Current year values in equation unless otherwise marked. Va. Medicaid Manual § M 1480.231
150 Va. Medicaid Manual M 1480.410.

151 Note the home equity limitation does not apply since the community spouse will own (and live) in the home.
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b. Loan proceeds are excluded from income calculations.®?
4. Long term care insurance for CS.

Enhanced (increased) CSRA when sum of CS and IS income less than MMNA via fair
hearing for institutionalizations occurring after February 7, 2006, limited court order.t>*

6. Conversions of CS resources to income.
a. Loan to child for non-negotiable, actuarially sound promissory note payable to CS.
i. Transfer of assets analysis.*>®
1. The note will not be considered an uncompensated transfer of assets if it:
A. has arepayment term that is actuarially sound (see M1450.400),

B. provides for payments to be made in equal amounts during the term of the
loan with no deferral and no balloon payments, and

C. prohibits the cancellation of the balance upon the death of the lender.

2. If the promissory note, loan, or mortgage does not meet the above criteria, the
uncompensated amount is the outstanding balance as of the date of the
individual’s application for Medicaid.

3. The countable value as a resource is the outstanding principal balance for the
month in which a determination is being made.

ii. Resource analysis.'®®

152 \Va. Medicaid Manual § M 1120.225 B. Writer’s 2014 outline with current updates, HECM FAQ; borrower credit
history limitations A , Mortgagee Letter 2016-10, and HECM Financial Assessment And Property Charge Guide Revised
July 13, 2016 (see esp. 88 2.01, 2.12).

153 12VAC 30-110-856; §M 1480.232 F (1,3); and proposed federal rule 42 CFR 431.260 (conferring authority to make
“income first” a state option) and Wis. Dep't of Health and Family Servs. v. Blumer, 543 U.S. 473 (2002).

154 \a. Code § 20-88.02:1. See CMS SMDL #06-018 Enclosure, 86013 (income first), § 6011 (V) (undue hardship).

155 Va. Medicaid Manual § M 1450.540. See also 42 USC 1396p (c) (1) (1) (providing that “with respect to a transfer of
assets, the term “assets” includes funds used to purchase a promissory note, loan, or mortgage unless such note, loan, or
mortgage— (i) has a repayment term that is actuarially sound (as determined in accordance with actuarial publications of
the Office of the Chief Actuary of the Social Security Administration); (ii) provides for payments to be made in equal
amounts during the term of the loan, with no deferral and no balloon payments made; and (iii) prohibits the cancellation of
the balance upon the death of the lender;” and 12VAC30-40-300 (F) (1), which provides “the term ‘assets’ [for which any
penalty may be imposed] also includes funds used to purchase a promissory note, loan, or mortgage unless such note, loan,
or mortgage: a. Has a repayment term that is actuarially sound (determined in accordance with actuarial publications of the
Social Security Administration); b. Provides for payments to be made in equal amounts during the term of the loan with no
deferral and no balloon payments made; and c. Prohibits the cancellation of the balance upon the death of the lender.”
Emphasis supplied by the writer.

156 \/a. Medicaid Manual § S 1140.300.
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Presumption is that a promissory note is a countable resource.

A. “A promissory note is a written, unconditional agreement whereby one party

promises to pay a specified sum of money at a specified time (or on demand)
to another party. It may be given in return for goods, money loaned, or
services rendered.”

The Medicaid worker is instructed to “[a]ssume that the value of a
promissory note, loan, or property agreement as a resource is its outstanding
principal balance unless the individual furnishes reliable evidence that it has
a CMV of less than the outstanding principal balance (or no CMV at all).”

The Medicaid worker is further instructed that “[i]f including the outstanding
principal balance in countable resources causes ineligibility, inform the
individual that we will use the outstanding principal balance in determining
resources unless he or she submits: « evidence of a legal bar to the sale of the
agreement ; or « an estimate from a knowledgeable source, showing that the
CMV of the agreement is less than its outstanding principal balance.”

. “Knowledgeable sources include anyone regularly engaged in the business

of making such evaluations: e.g., banks or other financial institutions, private
investors or real estate brokers. The estimate must show the name, title, and
address of the source.”

However, while a non-negotiable, non-assignable promissory note is an asset,
under long established policy, it can never be a resource.

A. “Not everything a person owns (i.e., not every asset) is a resource and not all

B.

resources count against the resource limit.”%®’

“Resources are cash and any other personal or real property that an
individual (or spouse, if any):

* OWNS;

» has the right, authority, or power to convert to cash (if not already cash);
and

« is not legally restricted from using for his/her support and maintenance.”**8

“Any property (an asset) that does not meet the criteria in 1. above is not a
resource even though it may be an asset (e.g., an individual who has an

157 \/a, Medicaid Manual §M 1110.001 (B) (2); S 1110.100 A.
158 \a. Medicaid Manual §S 1110.100 (B) (2).
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ownership interest in property but is not legally able to transfer that interest
to anyone else does not have a resource).”**

3. A community spouse’s loan of funds to a child, in exchange for a non-
negotiable, non-assignable, and non-transferable promissory note which meets
the foregoing transfer of assets criteria will result in a resource which has a zero
CMV for liquidation (as the note will require that payments be made only to the
community spouse or to her estate regardless of any attempted sale or
negotiation). The payments which the community spouse receives on a monthly
basis will be attributable to her only as income.

b. Annuity for CS or single person (purchased after February 7, 2006).
i. Transfer of assets analysis.*®°
1. Virginia remainder-person.

A. To meet the remainder person test, the annuity must name the
Commonwealth as a remainder beneficiary for at least the total amount of
medical assistance paid on behalf of the “institutionalized individual,” the
institutionalized spouse or the institutionalized person other than a spouse.

B. However, when there is a community spouse or minor or disabled child, the
Commonwealth is a secondary remainder beneficiary.*6!

2. lrrevocability, actuarial soundness, and regularity; exception for tax annuities.62

Unless the annuity is described in IRC 408,1®3 the purchase money paid for the
annuity will be considered an uncompensated transfer of assets unless the
annuity

A. isirrevocable and non assignable; and
B. is actuarially sound;** and
C. provides for equal payments®®® with no deferral and no balloon payments.

159 Va. Medicaid Manual §S 1110.100 B 3.

160 \a, Medicaid Manual § M 1450.520. See also 42 USC 1396p (c) (1) (F).
161 The policy states the state must be the remainder beneficiary “in the first position.”
162 \/a. Medicaid Manual § M 1450.520 (B) (2) (a).

163 IRC 408 includes IRA, simplified retirement accounts, simplified employee pension; Roth IRA, or certain other
accounts established by employers and associations.

164 \a. Medicaid Manual § M 1450.520 C, relevant to purchases of all annuities. See below.

165 Not necessarily monthly payments.
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ii. Resource analysis.!6®

1. The annuity must be issued by an entity licensed to do business in the state in
which the annuity is established.¢’

2. “Annuities purchased with the assets of a third party such as those received
through a legal settlement are not considered to be countable resources.”*®8

3. The annuity:1%°
A. Must be irrevocable.
B. Must be non-assignable.
C. Must be actuarially sound.*"
a. Use the tables at Va. Medicaid Manual § M 1450, Appendix 2.1

b. The annuity should be for no more than the life of the annuitant, and as
long as the same does not exceed the life expectancy, will not be

considered actuarially unsound so as to cause inclusion as a resource.!’2

C. A state’s attempt to characterize an otherwise compliant annuity as a
“sham” because of its short term nature was held to violate federal
law.173

D. Must provide for payments in equal amounts during the term of the annuity
with no deferral and no balloon payments made.

166 \/a. Medicaid Manual § M 1140.260.
167 |d. A.

188 1d. (B) (2). This has been interpreted to include structured settlements in which the defendant’s insurer buys the annuity
in at least one case in Virginia. Query: would traceable third party funds from inheritances, etc., also permit exclusion?

169 1d. B 4.
170 1t is unclear whether an annuity for a community spouse must be actuarially sound.
171 Direction to use, Va. Medicaid Manual § M 1450.520 C; Life Expectancy Table.

172

“When the average number of years of expected life remaining for the individual (the “life expectancy” number in the
table) is less than the life of the annuity, the annuity is NOT actuarially sound. The annuity purchase is a transfer for less
than fair market value.” Va. Medicaid Manual § M 1450.610 D.

173 «“Congress created a ‘safe harbor’ pursuant to which [ ] certain annuities are not considered resources for purposes of
Medicaid eligibility. Therefore, the value of such annuities does not disqualify those otherwise eligible for Medicaid
assistance from Medicaid eligibility. See 42 U.S.C.S. 8§ 1396p(c)(1)(G)(ii) .... as there was no requirement of a minimum
term for an annuity to qualify under the safe harbor, and the annuities were actuarially sound because they did not exceed
the annuitant's life expectancy.” Zahner v. Sec'y Pa. Dep't of Human Servs., 802 F.3d 497 (3" Cir. 2015)(specifically
rejecting that the annuities in issue were “trust-like”).
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4. According to Va. Medicaid Manual 8 M 1140.260 (B)(5), “[p]rior to receiving
long-term care services paid by Medicaid, all annuities purchased by the
institutionalized individual or the community spouse on or after February 8,
2006, must name the Commonwealth of Virginia as the primary [remainder?]
beneficiary for at least the total amount of medical assistance paid on behalf of
the institutionalized individual. If there is a community spouse or minor or
disabled child, the Commonwealth must be named as the remainder beneficiary
behind the spouse or minor or disabled child.”*"*

5. Reducing the payback period in the community spouse’s annuity is permissible
and perhaps advisable.

7. Burial Planning for H & W27
8. Trust for disabled child of any age, or disabled person under age 65?1
9. “Pooled” Disability Trust for disabled person under 65 years of age?
a. Trust is recognized as an exempt trust in Virginia Medicaid policy.*”’
b. Transfers exempt as long as made to the trustee before age 65.18
10. Split interest (life/remainder estate planning)?
a. Life estates are not countable resources.!”
b. No limitations in acquisition of life estate through February 7, 2006.
c. Limitations after February 7, 2006.

I. Acquisition life estate in another individual’s home will be treated as
uncompensated transfer of assets unless the purchaser resides in the home for at
least twelve consecutive months after the acquisition.

17 Does this provision conflict with Va. Medicaid Manual § M 1450.520 (B)(1)?
175 VVa. Medicaid Manual § M 1130.300, - 410 et seq.; 8M 1450.510 B.1. (Burial insurance).

176 \/a. Medicaid Manual Va. Medicaid Manual § M 1120.202 (B) (resources); Va. Medicaid Manual § M 1450.400 (C)
(uncompensated transfer of assets exemption).

177V/a. Medicaid Manual § M 1120.202 (B) (2).
178 See discussion above.

179 \Va. Medicaid Manual § M 1140.110 (A) (6) and § S 1140.110. See discussion above for life estates acquired between
August 28, 2008, and February 23, 2009. Presumably a countable life estate could be sold to the remainder tenant for
value, who could then simply sell it again to the applicant / recipient (albeit for a reduced value).
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ii. According to CMS*° and the Virginia Medicaid policy, the limitation applies only
to acquisition of a life estate in the residence of another individual; thus it has no
impact on life estates in commercial property or other non-residential home.

iii. While CMS has interpreted federal law to state that the 12 month residence rule in
inapplicable when the individual purchases a home and then conveys a remainder
interest (for value) to a third party (because the individual owned a fee simple
interest in a home and then conveyed a remainder interest to the third party),
Virginia policy imposes a transfer of assets penalty.!8!

11. Contract for services rendered by family member 782

a. Services provided by the child to the Medicaid applicant, or the IS or CS, may be
compensated.

b. Caveat income tax consequences.®

180 State Medicaid Director Letter SMDL #06-018, July 27, 2006 and Enclosure: Sections 6011 and 6016 New Medicaid
Transfer of Asset Rules Under the Deficit Reduction Act of 2005, accessed July 5, 2020.

181 “The DRA provision pertaining to life estates does not apply to the retention or reservation of life estates by individuals
transferring real property. In such cases, the value of the remainder interest, not the life estate, would be used in
determining whether a transfer of assets has occurred and in calculating the period of ineligibility.” CMS SMDL #06-018.
Enclosure, § IVV. However, as stated above, Virginia purports to apply the rule to a retained life estate in real estate in
violation of the CMS position, applying the same to "funds" used to acquire the interest, stating that "“for Medicaid
purposes, the purchase of a life estate is said to have occurred when an individual acquires or retains a life estate as a result
of a single purchase transaction or a series of financial and real estate transactions.” Va. Medicaid Manual § M 1450.545
(B) (italics in original).

182 \/a. Medicaid Manual § M 1450.003 E, H, as modified by Va. Medicaid Manual § M 1450.570, Services Contracts.

183 Consider a services agreement in which payments are deferred with interest, and secured by a deed of trust on the home
of the service recipient. While the tax implications are beyond the scope of this work, if property is transferred in
consideration of services, income tax is generally due. IRC § 83. The IRS provides guidance in this connection with
deferred compensation as follows: “Section 83 codifies the economic benefit doctrine in the employment context by
providing that if property is transferred to a person as compensation for services, the service provider will be taxed at the
time of receipt of the property if the property is either transferable or not subject to a substantial risk of forfeiture. If the
property is not transferable and subject to a substantial risk of forfeiture, no income tax is incurred until it is not subject to a
substantial risk of forfeiture or the property becomes transferable. For purposes of § 83, the term ‘property’ includes real
and personal property other than money or an unfunded and unsecured promise to pay money in the future. However, the
term also includes a beneficial interest in assets, including money, that are transferred or set aside from claims of the
creditors of the transferor, for example, in a trust or escrow account. Property is subject to a substantial risk of forfeiture if
the individual's right to the property is conditioned on the future performance of substantial services or on the
nonperformance of services. In addition, a substantial risk of forfeiture exists if the right to the property is subject to a
condition other than the performance of services and there is a substantial possibility that the property will be forfeited if
the condition does not occur. Property is considered transferable if a person can transfer his or her interest in the property to
anyone other than the transferor from whom the property was received. However, property is not considered transferable if
the transferee's rights in the property are subject to a substantial risk of forfeiture.” Nonqualified Deferred Compensation
Audit Techniques Guide (06-2021). A retained power of appointment in the grantor of the deed of trust to secure the debt
to a person other than the creditor (usually child providing services), the grantor, the grantor’s creditors, etc., should create
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c. Limitations.

Physician statement stating types of services that were to be provided under the

contract, and that these services were necessary to prevent the individual’s entrance
into LTC.18

Advance lump sum payment for services that have not been performed is
considered an uncompensated transfer of assets because the Medicaid
applicant/recipient has not received valuable consideration.

Payments to other individuals for services received after the individual enters LTC
are considered an uncompensated transfer for Medicaid purposes, because “[o]nce
an individual begins receipt of Medicaid LTC services, the individual’s personal and
medical needs are considered to be met by the LTC provider. Payments to other
individuals for services received after the individual enters LTC are considered an
uncompensated transfer for Medicaid purposes.”!8

12. Divorce following transfer of assets to CS?

a. Transfers between spouses are exempt.

b. Divorce following transfer of assets from institutionalized spouse to community spouse
severs the conduit (marriage) which imputes resources of the (former) community
spouse to the institutionalized spouse.

Caveat: MMNA income support rules no longer applicable to the former
community spouse.

Consider QDROS by which ownership of the income producing asset (pension) is
itself transferred to the community spouse in the divorce decree.

13. Purchase of United States EE or | Bonds post-institutionalization ($20,000 limit per spouse,
12 month holding period)?*8®

185 Like countless other family members, the writer employs privately paid “feeders,
for privately paying nursing home residents for whom he serves as guardian and conservator. Will these payments
disqualify the residents from nursing home care under Medicaid? By what authority?

186 See discussion above; Va. Medicaid Manual §M 1140.240 A.

a substantial risk of forfeiture as to the property. A deferral of the right to exercise the creditor’s rights until the real estate
(if a residence) is no longer used as a residence should cause a deferral of income tax recognition until the condition (non-
residence) occurs.

184 Federal law requires no such statement or limitation. Would payments made to an assisted living facility or other private
duty sitter be deemed to be a disqualifying transfer of assets because the payor would not have gone into nursing home care
at the time the payments were made?

" e

sitters” and geriatric care managers
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14. Reverse Mortgage. 8’

a. Reverse mortgage payments are not considered income for Medicaid purposes in the
month of receipt and become a resource only to the extent retained in the next calendar
month, 188

I. Payments from the home equity when title is vested in the CS will not alter the
Monthly Maintenance Needs Allowance payments due from the IS.

ii. Payments retained by a community spouse after eligibility of the institutionalized
spouse is established will have no effect upon the continuing coverage of the
institutionalized spouse.

b. Reverse mortgage payments as means of “covering” DRA penalty periods.

I11.Planning Considerations: Survivor Eligibility

A

When a benefactor (such as a spouse, parent, or other significant other in the life of a Medicaid
or potential Medicaid recipient) dies and leaves to the Medicaid recipient, the assets will trigger
disqualification and fund a source of Medicaid estate recovery.

Advise likely benefactors (e.g., parents, unmarried siblings, adult children) to bypass spouse(s)
or create special needs trust for spouse(s) in benefactor’s estate plan.

In addition to the loss of eligibility, Virginia will recoup its Medicaid expenditures for benefits
paid after the recipient’s 55th birthday from whatever remains in the estate of the Medicaid
beneficiary after death.'® Example: Great uncle leaves niece, 65, $50,000 in his will. She has
been on Medicaid for 9 years. She will lose eligibility, but dies 5 days after Uncle, before any
distribution has been made to her. Medicaid is entitled to recover its claim for 9 years of
payments from the gift Uncle made absent a posthumous disclaimer by niece’s administrator.%

Benefactors other than spouses.

187 Writer’s 2014 outline with current updates, HECM FAQ; borrower credit history limitations A , Mortgagee Letter 2016-
10, and HECM Financial Assessment And Property Charge Guide Revised July 13, 2016 (see esp. 8§ 2.01, 2.12).

188 \/a. Medicaid Manual §M 1120.225.
189 Estate recovery for Medicaid recipient, 12 VAC 30-20-141(C) for past benefits paid (after age 55).

190 Shrouds are woven without pockets. Medicaid numbers are of little use to the departed soul. There is no effective
penalty for a posthumous disclaimer by the personal representative of a deceased Medicaid beneficiary. Virginia Code §
64.2-2603 B provides that “[e]xcept to the extent a fiduciary's right to disclaim is expressly restricted or limited by another
statute of the Commonwealth or by the instrument creating the fiduciary relationship, a fiduciary may disclaim, in whole or
in part, any interest in or power over property, including a power of appointment, whether acting in a personal or
representative capacity.”
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1. Any trust (either one created by will or during lifetime of the benefactor) in which the
benefactor retains the use during life but creates a spendthrift, purely discretionary trust
effective to supplement assets of the Medicaid beneficiary during life.

2. At death of Medicaid beneficiary, residue in trust will avoid estate recovery and pay to third
parties (grandchildren, charities, etc.).

E. Spouse benefactors.

1. Because of the elective share rules applicable to spouses,'®! beware of both resource and
transfer of assets issues.

2. DO NOT USE living trusts when one spouse is Medicaid eligible, or expected to be.%?

3. Marital agreements waiving elective share.

a. A surviving spouse married to a deceased Virginia spouse has a right to an elective
share.

b. An unanticipated elective share could disqualify the surviving spouse on Medicaid, or
vest additional countable resources in the spouse.

c. A well crafted marital agreement is an enforceable contract based upon lawful
consideration. 1%

191 Va. Code § 64.2-300 et seq. As discussed below, elective share calculations for decedents dying on or after January 1,
2017, have become considerably more complex than under prior law. The elective share of a surviving spouse is a
graduated percentage of the decedent's assets, taking into account both spouses’ assets on a quasi-partnership theory, and
the length of marriage. As of this publication, three Virginia cases have addressed Va. Code § 64.2-308.1 et seq. Brown v.
Brown, Adr., 69 Va.App. 462 (Ct.App. Va. 2018) (in a bifurcated divorce proceeding, husband’s death after divorce but
before equitable distribution decree did not deprive court of jurisdiction to dispose of wife’s equitable distribution claims,
the Court “fail[ing] to see the equity” in the final order’s termination of the elective share rights and, were jurisdiction not
retained, any share in the “monetary fruits of the marriage.”); Thompson v. Administrator, 103 Va. Cir. 170, 2019 WL
11838609 (2019)(unpublished circuit court opinion, court not specified) (widow did not abandon deceased husband,
elective share in addition to exempt property, family allowance, or the homestead allowance); Algabi v. Dagvadorj, et al.,
106 Va. Cir. 153, 2020 WL 10458186 (2020)(unpublished)(elective share not applicable when waived in pre-nuptial
agreement);

192 The short reason is that each spouse is a creator of the trust (Va. Medicaid Manual § M 1140.404 B 1a) and to the extent
the corpus cannot be paid to the individual, the trust corpus is considered a transfer of assets, 1d. b. See Bezzini, at 715 A.2d
791 (Conn. App., Jul 21, 1998). The analog — that a testamentary trust is not a transfer of assets by a spouse, and thus
preferable in the planning process for the community spouse’s estate — is discussed (and approved) in Skindizer, infra.

193 Virginia Code 8 20-155 provides that married persons " may enter into agreements with each other for the purpose of
settling the rights and obligations of either or both of them, to the same extent, with the same effect, and subject to the same
conditions, as provided in §8§ 20-147 through 20-154 for agreements between prospective spouses, except that such marital
agreements shall become effective immediately upon their execution." § 20-150 states that such an agreement may
"contract with respect to ... disposition of property upon separation, marital dissolution, death, or the occurrence or
nonoccurrence of any other event."
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d. For decedents dying after 2016, the practice and use of marital agreements waiving the
elective share has been clarified by providing that "the right of election of a surviving
spouse and the rights of the surviving spouse to homestead allowance, exempt property,
and family allowance, or any of them, may be waived, wholly or partially, before or
after marriage, by a written contract, agreement, or waiver signed by the surviving

spouse.

nl94

The General Assembly lists three instruments (contract, agreement, and waiver) by
which a surviving spouse can forego the elective share.

I. An agreement or written contract between the spouses will be enforceable under

ordinary contract law and in conformity with the Virginia Premarital Agreement
Act, Virginia Code 8 20-147 et seq.

The statute provides that a waiver will be enforced unless the surviving spouse
proves the agreement was involuntary or unconscionable.®®

4. Possible testamentary dispositions:

a. Testamentary'®® special needs trust with mandatory income interest to satisfy the
elective share requirement for survivor spouse in entire estate is available if it meets the
following criteria:

b. Invaluing ... beneficial interests in trust [for the surviving spouse], the following
special rules apply:

The value of the beneficial interest of a spouse shall be the entire fair market value
of any property held in trust if the decedent was the settlor of the trust, if the trust is
held for the exclusive benefit of the surviving spouse during the surviving spouse's
lifetime, and if the terms of the trust meet the following requirements:

1. During the lifetime of the surviving spouse, the trust is controlled by the
surviving spouse or one or more trustees who are non-adverse parties;*’

2. The trustee shall distribute to or for the benefit of the surviving spouse the entire
net income of the trust at least annually;

194 Virginia Code § 64.2-308.14.

195 1d. (B) (2).
196 Skindzier, at 784 A.2d 323 (Conn. 2001) (testamentary trust not disqualifying asset transfer).

197 The spouse should never be made the trustee because of the discretionary rights over principal. Moreover, because
"[u]nder section [IRC] 672(a) an adverse party is defined as any person having a substantial beneficial interest in a trust
which would be adversely affected by the exercise or nonexercise of a power which he possesses respecting the trust,"

26 CFR 1.672(a)-1 - Definition of adverse party, a remainder-person cannot serve because of the "substantial interest" he
would have in making the determination of discretionary distributions.
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3. The trustee is permitted to distribute to or for the benefit of the surviving spouse
out of the principal of the trust such amounts and at such times as the trustee, in
its discretion, determines for the health, maintenance, and support of the
surviving spouse; and

4. In exercising discretion, the trustee may be authorized or required to take into
consideration all other income assets and other means of support available to the
surviving spouse.1%

As stated above, the risk of imputation of a disqualifying elective share for a surviving
spouse who is an incapacitated person has been addressed by the statutes described
above and below.

. Testamentary special needs trusts with formula provision providing for the minimum

elective share calculable pursuant to Article 1.1 with a disposition of the residue (to
third parties or to a purely discretionary trust which need not meet the criteria stated
above) remains available, as under former law.

The law calculates the elective share of the surviving spouse as a graduated percentage,
taking into account both spouses’ assets and the length of marriage.

For decedents dying after December 31, 2016, the surviving spouse of a Virginia
domiciliary decedent may elect to take an elective-share amount equal to 50 percent of
the value of the marital-property portion of the augmented estate.

i. There is a 2 step determination, being the (i) determination of the augmented estate
and (ii) the marital property portion.

ii. Composition of the augmented estate, subject to certain exclusions,!*® is the sum of:
1. The decedent's net probate estate;
2. The decedent's non-probate transfers to others;
3. The decedent's non-probate transfers to the surviving spouse; and
4. The surviving spouse's property and non-probate transfers to others.2%°

iii. The marital property portion of the augmented estate depends upon the length of the
marriage between the decedent and the surviving spouse in accordance with this
table, and is the sum of the augmented estate constituent elements above multiplied
by a percentage, which in turn is based upon the length of the marriage: 2%

198 \/a. Code § 64.2-308.9 (C)(2)(a).

199 Virginia Code § 64.2-308.09.

200 Virginia Code § 64.2-308.4 (A).

201 Virginia Code § 64.2-308.4 (B).
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g. The elective share right is personal to the surviving spouse,
for incapacitated surviving spouses.
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Less than 1 year
1 year but less than 2 years
2 years but less than 3 years
3 years but less than 4 years
4 years but less than 5 years
5 years but less than 6 years
6 years but less than 7 years
7 years but less than 8 years
8 years but less than 9 years
9 years but less than 10 years
10 years but less than 11 years
11 years but less than 12 years
12 years but less than 13 years
13 years but less than 14 years
14 years but less than 15 years
15 years or more

203

3%
6%
12%
18%
24%
30%
36%
42%
48%
54%
60%
68%
76%
84%
92%
100%

202 \with special provisions

i.  When the election is made by a conservator or agent, the statute presumes the
surviving spouse for whom the election is made an "incapacitated person."

ii. When a validly appointed and qualified conservator asserts the surviving spouse

election, the surviving spouse is conclusively an incapacitated person.

204

iili. When an agent asserts the election, the surviving spouse may not be an
"incapacitated person."?%

202 Virginia Code § 64.2-308.13, Right of election personal to surviving spouse; incapacitated surviving spouse.

203

Id., (B). Throughout the Article, the Code refers to a surviving spouse who is an “incapacitated person.”

204 ™mConservator' means a person appointed by the court who is responsible for managing the estate and financial affairs of
an incapacitated person.” Va. Code § 64.2-2000.

205 No definition exists for an “incapacitated spouse” in the elective share statutes. There is no separate definition for an
“incapacitated person” in these statutes. However, while not defined in the elective share statutes, Chapter 20 of Title 64.2
does define "incapacitated person” to mean "an adult who has been found by a court to be incapable of receiving and
evaluating information effectively or responding to people, events, or environments to such an extent that the individual
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h. For an incapacitated surviving spouse,?®® a court proceeding is necessary in order to
create the trust specified in the statute for the surviving spouse's protection.?%’

i. If“the Court enters an order determining the amounts due to the surviving spouse,” the
court “must set aside that portion of the elective share amount due from the decedent'’s
probate estate and recipients of the decedent's non-probate transfers to others under
subsections C and D of § 64.2-308.10 and must appoint a trustee to administer that
property for the support of the surviving spouse.”

J.  “The trustee must administer the trust in accordance with the following terms or such
other terms as the court determines appropriate:

lacks the capacity to (i) meet the essential requirements for his health, care, safety, or therapeutic needs without the
assistance or protection of a guardian or (ii) manage property or financial affairs or provide for his support or for the
support of his legal dependents without the assistance or protection of a conservator."

If the predicate fact for the presumption requires a court adjudication, and none exists, will the presumption permit the
Court to act under the aegis of Virginia Code § 64.2-308.13?

Another concern: 42 USC 1396p (d)(2)(A)(iv) provides that “an individual shall be considered to have established a trust if
assets of the individual were used to form all or part of the corpus of the trust and if any of the following individuals
established such trust other than by will: ... (iii) A person, including a court or administrative body, with legal authority to
act in place of or on behalf of the individual or the individual’s spouse, or (iv) A person, including any court or
administrative body, acting at the direction or upon the request of the individual or the individual’s spouse.”

If the election is made pursuant Virginia Code 8 64.2-308.13, the decedent spouse’s assets should not be considered a
transfer of assets by the surviving spouse because the assets in the estate of the deceased spouse did not vest in the
surviving spouse. This foils imputation pursuant to 42 USC 1396p (d)(2)(A)(iv), which provides that “an individual shall
be considered to have established a trust [only] if assets of the individual were used to form all or part of the corpus of the
trust and if any of the following individuals established such trust other than by will: ... (iii) A person, including a court or
administrative body, with legal authority to act in place of or on behalf of the individual or the individual’s spouse, or (iV)
A person, including any court or administrative body, acting at the direction or upon the request of the individual or the
individual’s spouse.”

206 This includes any spouse for whom the election is made by an agent under a power of attorney, see Virginia Code §
64.2-308.13 (B), which specifies that “an election on behalf of a surviving spouse by a conservator or agent under a durable
power of attorney is presumed to be on behalf of a surviving spouse who is an incapacitated person.” Caveat: see footnote
177.

207 Virginia Code § 64.2-308.12, -13 (A).
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Expenditures of income and principal may be made in the manner, when, and to the
extent that the trustee determines suitable and proper for the surviving spouse's
support, without court order but with regard to other support, income, and property
of the surviving spouse and benefits of medical or other forms of assistance from
any state or federal government or governmental agency for which the surviving
spouse must gualify on the basis of need.?%

During the surviving spouse's incapacity, neither the surviving spouse nor anyone
acting on behalf of the surviving spouse has a power to terminate the trust; but if the
surviving spouse regains capacity, the surviving spouse then acquires the power to
terminate the trust and acquire full ownership of the trust property free of trust.

Upon the surviving spouse's death, the trustee must transfer the unexpended trust
property in the following order: (i) under the residuary clause, if any, of the will of
the predeceased spouse against whom the elective share was taken, as if that
predeceased spouse died immediately after the surviving spouse; or (ii) to the
predeceased spouse's heirs under Chapter 2 (§ 64.2-200 et seq.).?%

CLE, VAELA, SNA projects after 3-31-2021/2022/CLE and Web Ot Net O VirginiaLongTermC: lanning ] docx 3/17/2022 8:38 AM

208 Emphasis supplied by writer. The importance of this provision for incapacitated surviving spouses — including any

spouse who chooses to act through a power of attorney to assert any such claim — is difficult to overemphasize in relation
to the requirement that the court created trust must be considered a testamentary trust of the first spouse to die, Virginia
Code § 64.2-308.13 (B)(4), and the exclusion of such trusts upon the transfer of assets implications of a failure of the

surviving spouse to elect the elective share pursuant to the policy (inferior to the statute), Medicaid Manual § M 1450.003

209 This disposition makes clear that the assets remaining in the trust will pass as a part of the residuary estate of the first
spouse to die, thus avoiding claims of the surviving spouse creditors, and Medicaid recovery pursuant to 42 USC 1396p and
the Virginia regulation, 12VAC30-20-141, Estate recoveries.
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There was an old person of Brill,

Who purchased a shirt with a frill;

But they said, "Don't you wish, you mayn't look like a fish,
You obsequious old person of Brill?

Lear, Book of Limericks, 1888
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Exhibit A
Click

2022

SSI and Spousal Impoverishment Standards

Supplemental Security Income (SSI)

Effective 1-1-22

SSI Federal SSI Resource Income Cap Earned Income Unearned Income
Benefit Rate (FBR) Standard Limit (300%) Break Even Point Break Even Point
Individual 841.00 2,000.00 2,523.00 1,767.00 861.00
Couple 1,261.00 3,000.00 N/A 2,607.00 1,281.00
Substantial Gainful Activity (SGA) Limit: 1,350.00 (Blind SGA: 2,260.00)
CPI Increase for 2022: 5.4%
CPI Increase, Since September 1988: 129.0%

Spousal Impoverishment

Minimum Monthly Maintenance Needs Allowance (MMMNA):

(Effective 7-1-21)

Maximum Monthly Maintenance Needs Allowance:

Community Spouse Monthly Housing Allowance:
(Effective 7-1-21)

Community Spouse Resources:

Minimum Resource Standard:
Maximum Resource Standard

Home Equity Limits:

Minimum:
Maximum:

Effective 1-1-22 Unless Otherwise Noted

2,177.50 All States (Except Alaska and Hawaii)
2,721.25 Alaska
2,505.00 Hawaii
3,435.00
653.25 All States (Except Alaska and Hawaii)
816.38 Alaska
751.50 Hawaii
27,480.00
137,400.00
636,000.00
955,000.00

Copyright, 2022. R. Shawn Majette. All rights reserved.

Virginia Medicaid

Planning Highlights

Through #DMAS 22 (1-1-022)

Page 44 of 44

LS: 3/17/2022 8:38 AM



https://youtu.be/Ab61sB462UY
https://www.medicaid.gov/federal-policy-guidance/downloads/cib11232021.pdf#page=2

